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» Based on the report from Deputy Commissioner Bangalore urban District, Principal
Secretary, Revenue Dept has informed KUM on 12-04-2012 that there was no
violation of provisions of KLR act by the Company, no objection for approving the
project and that the promoters need to take permission for change of land use
from the competent authority before implementing the proposed project.
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Further, the subject was again discussed in the 27" SHLCC Meeting held on 13-04-
2012 and it was also agreed that KIADB shall acquire the land on 80% consent basis

and allot to the project proponents. Accordingly GO CI 139 SPI 2012, Dt: 23-04-12 was
issued.

KIADB has initiated land acquisition proceedings after collecting required deposit
from M/s Summit Developments. Notification under section 3(1), 1(3) and 28(1) of
KIAD Act was issued on 30.01.2013.

Hon’ble Chief Minister directed C & | Department to obtain  AG’s opinion and

SHLCC approval before issuing 28(4) notification in view of jurisdiction of both KT &
CP Act and KIAD Act. Accordingly AG’s opinion was obtained.

The following are the opinion of the Advocate General mentioned in the letter
dated 21.11.2013,

Even without resorting to the process of securing change of land use U/s.14A of
KT & CP Act, it is open to issue a declaration U/s.3 of KIAD Act if the following
steps are adhered to before doing so.

o The Government should balance the requirements of both
enactments so as to provide a harmonious construction of both the
statutes.

o Before notification Us. 3(1) of the KIAD Act, the Government should
consider the fact that such declaration would result in change of
land use.

o There should be a clear indication of the application of mind to all
aspects of the matter relating to change of land use where the land
is to be declared as an industrial area as against the earlier ear
marking for a different purpose.

o There should be a clear finding that development of such industry is
possible only in that area and that area alone is suitable for the
purpose and that there is no other alternative.

o If these steps precede, the decision to notify Ufs. 3(1), then the
notification U/s.3(1) of the act would be legal and valid.

The subject was placed in the next SHLCC Meeting for a final decision along with
Advocate General’s opinion.
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»  SHLCC in its 34th meeting held on 04.03.2014 resolved not to proceed with final
notification by KIADB. The Committee advised the promoters to follow Section 109
of KLR Act route and obtain change of land use from BIAPPA.

» Aggrieved by the decision of the SHLCC, M/s. Summit Developments Pvt. Ltd.,,
represented to the Government on 22.04.2014 and 09.05.2014 to reconsider the
decision of 34th SHLCC in view of the notifications issued by KIADB under Section
3(1), 1(3), 28(1), 28(2) and 28(3) and that the land had already become industrial
land by virtue of above notifications. Further the company has stated that it was
not proper for the Government to back on its decision taken in 2012 after due
deliberation in 27th SHLCC.

» In view of the information furnished above, and considering issual of 3(1), 28(1),
28(2) & 28(3) notification by KIADB, payment of Rs.121 crores deposited by the
company to KIADB and at the request of the company, the subject was placed
before the SHLCC for decision taken in 34" SHLCC and whether the KIADB is to
proceed with 28(4) notification.

»  The 37" SHLCC meeting held on 27.03.2015 discussed the subject in detail and the
decision of SHLCC is as follows:

“Committee after detailed discussion decided to obtain opinion from
Revenue Department & BMRDA and to resubmit the proposal.”

»  Accordingly, the Karnataka Udyog Mitra has obtained the opinion of Revenue
Department and BIAPPA, which is as follows:

SNS H3F) MEN03T odeeRTd HOW JuerITH TR XD ORI,
Boniedh @030@%@0&: ORRT dopre TR BRET IRPRPT,  BRITY,
vIDH IRy, W, dT0E: 02.09.2015 TY AERTT RTO:

“TFFOD0T SDIPCTIORNDE  Fo cdecsd JFavy
TGIDDZ 23T %a’fwab Joabny oId, HsoroRow
SDXRCTINPOBET T  AAVERTPODOF  F&TIe0D
TOOVEYST erQeones) IT/ITES/BPO Industries &fgz /’Jgobfv’w
T FOTINF L.

BRrOE WOS DORFREE, FTOWH YR (PRXTRTH) /=D 3:»@ 3,
QT008: 28.06.2015 TO JCRTLT WRIWOD:
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In the meantime, the company has filed a Writ Petition no. 32699/2015 on
04.08.2015 in the Hon’ble High Court of Karnataka making the State of Karnataka
and others as ‘Respondents’ and applicant’s prayer is mentioned below:

a) Issue direction to Government to issue final notification u/s 28(4) of KIAD Act
in respect of the subject land.

b) Issue direction to complete the acquisition proceedings in respect of the
scheduled property and handover the possession of the same to the
Petitioner.

c) Issue direction to execute Absolute Sale Deed in favour of the Petitioner.

d) Issue direction to pay an amount of Rs. 39.00 crores as compensation for the
interest liability suffered by the Petitioner on account of delay in completion
of acquisition proceedings with further interest till the date of payment of
the same.

e) Award costs of these proceedings in favour of the Petitioner.
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f) Pass other Orders as Hon’ble Court may deemed fit on the facts and in the
circumstances of the case and in the interest of justice and equity.

The Additional Advocate General of Karnataka vide his letter dated 05.09.2015
informed the Government that the matter came up before the Court on 03.09.2015
and the Hon’ble Court has taken serious note of the fact thal since the Petitioner
has deposited Rs. 121.16 Crores in the year 2012-13 for acquisition, but the
Government is unnecessarily delaying the matter to take a decision either to issue
final notification or not. On account of delay, the Hon’ble Court has also intimated
that the Government has to pay interest on the said amount on account of delay.
Further the matter was posted on 10.09.2015 and the Hon’ble Court has directed
that decision should be taken within that date and to be informed to the Court.

The Government vide letter dated 07.09.2015 informed the Advocate General, High
Court of Karnataka that the opinion of Revenue Department and BIAPPA has to be
placed before the next SHLCC for discussion and decision, accordingly he was
requested to defend the Government and to seek additional 2 months time from
the Hon’ble Court for taking suitable decision.

The Hon’ble Court vide Order dated 10.09.2015 has given direction, as mentioned
below:

“The learned Government Advocate submits that proposals of Revenue
Department and BMRDA are placed before the SHLCC. If that is so, the
SHLCC may convene the meeting so as to enable the Government
Advocate to have his say by 15" September 2015. The reasons for this
though is manifold, nevertheless Rs. 121.16 Crores is in deposit with the
KIADB from 04.07.2012 and 14.06.2013 in instaliments.

According to learned counsel, that entire project, envisages employment
for 3 lakhs of citizens and there is a legitimate expectation of several
Stakeholders.

Keeping in view of the good governance of the State of Karnataka, it is
hoped that SHLCC could convene the meeting and complete process. Re-
list on 15.09.2015.”

The case was re listed on 15.09.2015.
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Based on the direction of the Hon’ble High Court and opinion received from BIAPPA
and Revenue Department, the subject was discussed in the 40" SHLCC Meeting
held on 14.09.2015 and the decision of SHLCC is mentioned below:

“In light of the different views of Revenue Department over a period of
time, it was decided to request for 10 days time from the Hon’ble High Court
to examine the opinions and to take a considered view.

Committee directed Revenue Department to examine, if any, such
permissions of exemptions were given earlier.

Committee decided to meet after 10 days”.

The Government vide letter dated 14.09.2015 informed the decision of 40" SHLCC
held on 14.09.2015 to the Advocate General, High Court of Karnataka and requested
to seek additional 20 days time from the Hon’ble High Court.

The Additional Advocate General of Karnataka vide his letter dated 26.09.2015
informed the Government that the matter came up before the Court on 15.09.2015
and the Hon’ble Court after hearing the matter for some time, was pleased to
adjourn the same to 06.10.2015 to enable the State to take necessary steps in the
matter,

ANPFOE WS TONFTEF, FOmood Qeoad (Fe owRTOE-3) ¥=T T3,
RO 80w 4l HO°BT°R0 2014, BZOF: 29.09.2015 09 398003 wTooDd
QeRTZTT,

‘Segom daaay 2] Oaoos: 14.09.2015 Jocd 0D VYO JovD
@ng.a’abg ring @vtg;aa@aadfg A0S FEIONE)  e3e3rAron  Fomwodd
PlapK b obsY DVTESeE% 33, SLITRODTR), gezelesord
SCXPE DAY E/T e FLavew QT ITQEST e,

&  DFOVDT W SODTOSCOTTD), FIFET o Eivlanlet:d 503,
9610 500 107 0R0DY Qdemens DDIODX,  TOONVIFS  /
WERAVAY A6 FOhaw Foo 109 OBODG SDDIODR, DR
TRSE  QDIEINR 5o WDIY. @O & RO B
seRIdenS  Ipad) Awelocaty  BodedTRAS, 45 FX)
QI00F: 07.04.1927 0F B¢ OB AGIOX,  DOENTTON VOO

Q 22 |Page




soedes, w3y 0 |l
ooz VR THUE iR Dedd B30 478 TR0 SRIONW

R DO FORELINIS, & HSD BOD AT 0D ST ﬁo&g: (Cloix)
114 oerese) 1994, Oawog: 11031997 0Y RQeo@Iievue Ao
,v’o,grf £ T BROTEY SDFT DeBRNEY, FDoFET o AT0RH

g0k, 19610 50 107(1)(V) Tore FooFéds o AP0 DOV,
19740 Qabad 38D &M L,OBROFOZ DeEERT  DTDOVSECDHOD
AoT W CIFYN 30T, STFODED DTV TFOLTRNERe &
WFeT5Y) SOFT IR LTI @FGE. TRE oIy H@”
GO TFODERET OFTOTIOD), EQRIONTC TG FIX, Heor g
@c,g;adn—vé’ RBLICFISEI, SN TGRZ 3T Qe LVE RO
Afogcu’p LIoeRsE Bocogd AP0 FIX) A5oFOg @%&Fﬁd@wmgd
e $9u0F FomTOl FRIAD PTYOD WEOLET  §e0sD
FIeITocD  FRRCKITOID DOV TPODINVPRY.,  SDLTO0T

FIoFEs g APeOw ool Fe0 07D)V)o &8 IOFH
eV eIFIN DRV SORIOD, SHOTEHD A0 Fo0POD 5O
109 08 e0ODS DO FONMIHED OTFRIIDPRG  D0&D/)
PR FUPIOL SLPTROVDX, AF00s: 28.09.2015 005D LRI,

deeor bIPaLY weNF TIFG (Bdwos: 28.06.2015) Fomwab
QeRLoty SEnde SPATHT ©PVTRADIL, TGO D08VTN
eV AT IHEFCT.”

» The subject was placed before the 41°* SHLCC meeting held on 05.10.2015 for
suitable decision. The decision of the SHLCC is as follows:

i. The Government vide order No. RD 114 LRM 1994 Dated: 11.03.1997 has
granted exemption under Sec 107(1)(v) of the KLR Act 1961, to run the
stud farm and retain 211.04 acres of land solely for the purpose. The
above exemption is subject to Sec 110 of the KLR Act 1961.

ii. In light of the opinion of Revenue Department vetted by the Law
Department, that if the activity is changed to other purpose, the said land
has to revert back to the Government as per sec 110 of the KLR Act,
acquiring the land by KIADB or by the Company under sec 109 of KLR Act
does not arise as it amounts to violation of Karnataka Land Reforms Act
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1961. The BIAPPA has also informed that the proposed land is in
agricultural zone as per Master Plan and IT/ITES/BPO industry cannot be
established in agricultural zone.

iii. The State Government is committed in attracting investments to the
State and facilitate the investors to implement their projects, but not in
violation of the prevailing Acts/ Rules / Regulations.

iv. After detailed discussion, Committee decided that the Government
cannot acquire the proposed land for IT/ITES/BPO project due to above
mentioned reasons, however, in the interest of encouraging investment
in the State, the Government may allot alternate land in one of the KIADB
Industrial Area in and around Bangalore or the Company may identify
alternate land for the project for acquisition by KIADB.

The Hon’ble Court vide Order dated 6.10.2015 has given direction, as mentioned
below:

“In order to extend reasonable time to the State to have its say in the
matter, relist on 15.10.2015.”

The Government vide letter dated 14.10.2015 informed the decision of 41st SHLCC
held on 05.10.2015 to the Advocate General, High Court of Karnataka and
requested to appear personally before the Hon’ble Court and defend the decision
of the 41st SHLCC held on 5.10.2015,

The Hon’ble Court vide Order dated 29/10/2015 has given direction, as mentioned
below:

Sri.Ponnanng, learned AAG submits that the State High Level Clearance
Committee (for short, SHLCQ) in its 41st meeting held on 05.10.2015 resolved not
to acquire the proposed land for IT/ITES/BPO project on the premise that: (a)
land when permitted to be used as stud farm in view of the exemption under
Section 107(1)(v) of the Karnataka Land Reforms Act, 1961 (for short, KLR Act),
subject to Section 110 of the said Act, should be put to use for the said purpose;
(b) the opinion of the Revenue Department as vetted by the Law Department,
that if the activity is changed from that of the stud farm, the land would revert
to the State Government as per Section 110 of the KLR Act; (c) acquiring the land
by Karnataka Industrial Area Development Board (for short, KIADB) or by the
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Company under Section 109 of the KLR Act does not arise as it amounts to
violation of KLR Act, 1961 and; BIAPPA it is said informed the SHLCC' that
proposed land is in agricultural zone as per the Master Plan and IT/ITES/BPO
industry cannot be established in agricultural zone. The SHLCC it is submitted
observed that although the State Government is committed in attracting
investments to the State and facilitate the investors to implement their projects,
nevertheless not in violation of the prevailing Acts/Rules/Regulations, hence may
allot alternate land in one of the KIADB Industrial Area in and around Bengaluru
and the Company may identify alternate land for the project for acquisition by
KIADB.

Sri.Ponnanna, learned AAG submits that the aforesaid decision is in the wisdom
of the Committee while under Section 28(4) of the KIADB Act, the State
Government is entitled to decide not to acquire the land.

Sri.S.G.Pandit, learned counsel for BIAPPA submits that in the Comprehensive
Development Plan, (CDP), the land is in agricultural zone, hence the question of
establishing an industrial area does not arise. To a question, as to whether such
an objection tantamounts to contempt of Court, regard being had to
authoritative pronouncement of law in (M.S.Moses Vs. State of Karnataka) ILR
1991 KAR 770 (DB) following the decision in (Kulkarni Vs. Assistant Commissioner)
1976(1) KLJ 290 pointing out that provisions giving overriding effect to the Acts
are found in Section 47 of the Industrial Areas Development Act of 1966 and
Section 76M of the Town and Country Planning Act of 1961 and therefore the
provisions of the later Act must be given overriding effect, Sri.Pandith submits
that he would have to secure instructions over the use of the word
tavakashaviruvudilla' in its letter dated o7th September, 2015 (Annexure R2) to
the statement of objections.

Sri.R.V.S.Naik, learned counsel for the petitioner submits that it was the SHLCC
which permitted the petitioner to seek advice over purchase of the land invoking
under Section 109 of the KLR Act and at the instance of the petitioner, pointing
out to the law in force that it is unavailable, the SHLCC withdrew the suggestion.
In other words, learned counsel submits that the question of purchase of land
invoking Section 109 of the KLR Act does not arise. Learned counsel further
submits that declaring the land by the State as industrial area by a notification
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dated 30.01.2013 under Section 3(1) of the KIAD Act, although the land is a stud
farm is not in violation of Section 107 of the said KLR Act. Learned counsel
hastens to submit that the reasons assigned by SHLCC not to acquire the land,
are not only whimsical, but are also in the nature of drawing wool over the eyes
of the Court, hence not justified. It is further submitted that the State
Government, on many an occasion not opposed acquisition of lands, subject
matter of grant under the Karnataka Scheduled Castes and Scheduled Tribes
(Prohibition of Transfer of Certain Lands) Act, 1978. Learned counsel submits
that objections, to the acquisition are not with good intentions and in any event,
not in the direction of fulfilling the promise extended to the petitioner in the
global investors meet, held on o7th and o08th of June 2012, at Bengaluru
International Centre, Tumakuru Road, Bengaluru. As regards the overriding
effect of the KIADB Act, 1966, learned counsel reiterates the proposition of law
laid down in H.G.Kulkarnis case followed in Moses case, supra.

Suffice it to notice (i) the order sheet dated 06.10.2015 recording in great
elaboration the case of the parties as advanced, (i) the contents of the
proceeding of the 41st meeting of SHLCC more appropriately at SL.No.3 therein,
extracting in extenso, the minutes of all its earlier meetings, leading to the
Government letter dated 07.09.2015, addressed to the Learned Advocate General
that opinion of the Revenue Department and BIAPPA is to be placed before the
SHLCC for discussion and decision.

If the land in question is permitted to be used as g stud farm after an exception
granted by the State under Section 107 of the KLR Act, and if the land falls within
the green belt under the C.D.P., it is unknown in law as to how an acquisition of
the same under the KIAD Act, 1966 would violate the provisions of KLR Act, 1961.
The single statement that it violates KLR Act 1961 only demonstrates that the
SHLCC failed in its duty to apply its mind, more so when the Committee is said to
consist of High ranking IAS officers and a Minister for Large and Medium
Industries and Tourism well known for acquisition of large tracts of lands in past
ministries, for industrial purposes. In view of the decision in Moses case, supra,
BIAPPA s objection is unfounded. Apparent bias is palpable.

In short, the reasons assigned by the SHLCC cannot but be said to be imperfect,
based on imperfect knowledge of law as well as incorrect proposition of law by
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way of objections of BIAPPA. It occurs to the mind of the Court that the SHLCC
was surrounded by opinions, which are neither legal nor justifiable.

Government Advocate to place before the Court, the opinion of the Law
Secretary, as also of other Authorities, taken into consideration by the
Committee.

List on 02.11.2015.

The Hon’ble Court vide Order dated 02/11/2015 has given direction, as mentioned
below:

In compliance with the order dated 29.10.2015, Sri.A.S.Ponnanna, learned AAG
places, for the scrutiny of the Court, the note put of the Head of Legal Cell which
does not indicate making reference to the notification of the State Government
under Section 3(1) of the Karnataka Industrial Areas Development Act, 1966, for
short KIAD Act declaring the area as Industrial Area as well as the authoritative
pronouncement of this Court in M.S.Moses v- State of Karnataka observing that
KIAD Act overrides The Karnataka Town and Country Planning Act, 1961. In other
words, what is not forthcoming is that though the land is put to use for a Stud
Farm pursuant to an exemption under Section 107 of the Karnataka Land
Reforms Act, 1961, nevertheless such land when declared as an industrial area in
terms of the notification issued by the State, it is permissible for the State
Government to permit the change of land use from agriculture/stud farm to
industrial purpose in exercise of power under Section 14-A of the Karnataka
Town and Country Planning Act, 1961, in the light of Judgment in Moses case

(supra).

It is, therefore, appropriate for the SHLCC to reconsider its decision in the 41st
Meeting held on 5.10.2015 in the light of Moses case.

It is also necessary to notice the submission of Sri.S.G.Pandit, on instructions of
Principal Secretary, BIAPPA, that though no opinion is rendered, nevertheless
what is brought to the notice of the SHLCC is the fact that lands in question fall
within the agricultural zone under comprehensive development plan and nothing
more. This too, not being an opinion rendered by BIAPPA either against or in
favour of acquisition of the land, the SHLCC would be well advised to redo its
decision. Re-list on 30,11.2015.
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»  The Hon’ble Court vide Order dated 30/11/2015 has given direction, as mentioned
below:

“The Government to conclude its proceedings and report by 15.12.2015,”

>  The Hon’ble Court vide Order dated 18/12/2015 has given direction, as mentioned
below:

“Relist on 12.01.2016”

»  The subject was placed before the 42™ SHLCC meeting held on 4.01.2016 and the
decision is mentioned below:

“The Committee noted that the matter is coming before Hon’ble High Court of
Karnataka on 12.01.2016. After detailed discussions, the Committee resolved to
take action as per the decision taken in the 41" SHLCC meeting held on 05.10.2015.
The decision taken in the 41t SHLCC meeting is reiterated as below:

i.  The Government vide order No. RD 114 LRM 1994 Dated: 11.03.1997 has
granted exemption under Sec 107(1)(v) of the KLR Act 1961, to run the
stud farm and retain 211.04 acres of land solely for the purpose. The
above exemption is subject to Sec 110 of the KLR Act 1961,

ii. In light of the opinion of Revenue Department vetted by the Law
Department, that if the activity is changed to other purpose, the said
land has to revert back to the Government as per sec 110 of the KLR
Act, acquiring the land by KIADB or by the Company under sec 109 of
KLR Act does not arise as it amounts to violation of Karnataka Land
Reforms Act 1961. The BIAPPA has also informed that the proposed
land is in agricultural zone as per Master Plan and IT/ITES/BPO industry
cannot be established in agricultural zone.

fil. ~ The State Government is committed in attracting investments to the
State and facilitate the investors to implement their projects, but not in
violation of the prevailing Acts/ Rules / Regulations.

iv.  Committee decided that the Government cannot acquire the proposed
land for IT/ITES/BPO project due to above mentioned reasons,
however, in the interest of encouraging investment in the State, the
Government may allot alternate land in one of the KIADB Industrial
Area in and around Bangalore or the Company may identify alternate
land for the project for acquisition by KIADB.
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The Committee also noted the observation of Hon’ble High Court of Karnataka in
its order dated 29-10-2015, which is mentioned below:

“The single statement that it violates KLR Act 1961 only demonstrates that the
SHLCC failed in its duty to apply its mind, more so when the Committee is said to
consist of High ranking IAS officers and a Minister for Large and Medium Industries
and Tourism well known for acquisition of large tracts of lands in past ministries,
for industrial purposes. In view of the decision in Moses case, supra, BIAPPA’s
objection is unfounded. Apparent bias is palpable.

In short, the reasons assigned by the SHLCC cannot but be said to be imperfect,
based on imperfect knowledge of law as well as incorrect proposition of law by way
of objections of BIAPPA. It occurs to the mind of the Court that the SHLCC was
surrounded by opinions, which are neither legal nor justifiable.”

The Committee expressed its concern on observations made by the Hon’ble High
Court as mentioned above and advised the Chief Secretary to request the
Advocate General to attend the case personally on 12-01-2016 and defend the
case as per the decision of SHLCC and also to request the Hon’ble High Court to
expunge the observations made by the Hon’ble High Court.”

The Government vide letter dated 11.01.2016 informed the decision of the 42™
SHLCC meeting held on 4.01.2016 to the Advocate General, High Court of Karnataka
and requested to appear personally before the Hon'ble Court and defend the
decision of the 42™ SHLCC held on 04.01.2016 and also to request the Hon’ble High
Court to expunge the observations made by the Hon’ble High Court as mentioned
above.

The Hon’ble Court vide Order dated 12.01.2016 has given direction, as mentioned
below:

“Learned Advocate General submits that the SHLCC has complied with
the directions issued by this Court and that the recommendation placed
before the State Government is yet to be considered and requires two
weeks time.”

The Government vide letter dated 25.01.2016 informed the Advocate General, High
Court of Karnataka that the Government agrees the decision of 42" SHLCC meeting
held on 4.01.2016 and cannot go ahead with 28 (4) notification under KIAD Act.
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Also the Government vide letter dated 25.01.2016 has requested the Advocate
General, High Court of Karnataka to file a Writ Appeal on the observations made by
the Hon'’ble Court on 29.10.2015.

The Hon'ble High Court in its order dated 11.4.2016 has expunged all those
observations made against the senior officers and the Hon’ble Minister for
Industries in the order dated 29.10.2015 and disposed of the Writ Appeal.

M/s Summit Developments Pvt. Ltd. vide letter dated 8.02.2016 has made a
representation to the Hon’ble Chief Minister requesting to consider issue of final

notification U/s 28(4) of KIAD Act, explaining the sequence of events from 2012 to
2016.

The Government has asked the opinion of Advocate General regarding acquisition
of land measuring 216 acres situated at Tarahunase village, Bengaluru Rural District

in favour of M/s Summit Developments Pvt. Ltd. for setting up of IT/ITES Industrial
Park.

The Advocate General has given opinion on 21.03.2016, which is mentioned below:

“The file has been sent for giving my opinion with respect to the acquisition of
lands measuring 216 Acres situated at Tharahunase Village, Bengaluru Rural
District in favour of M/s. Summit Developers Pvt. Limited, for the formation of IT
and ITE Industrial Park as approved in principle by the State High Level Clearance
Committee (SHLCC) in its 27" meeting on 13.4.2012 and the Government Order
dated 23.4.2012 along with the Addendum dated 28.5.2012.

I have perused the entire file, including the various meeting proceedings of the
SHLCC, the writ proceedings in Writ Petition N0.32699/2015 and the various
judgments of the Hon'ble High Court and Supreme Court covering this aspect of
the matter and all other relevant material.

It is necessary to firstly bring out the facts in issue for the purpose of providing
legal opinion as sought by the State Government.

M/s. Summit Developers Pvt. Limited (Project Proponent) submitted a proposal in
March 2011, to the Karnataka Udyog Mitra, which is a Nodal Agency with respect
to the SHLCC. The said proposal, since involving investment of more than 50
Crores, was put up before the State High Level Clearance Committee for its
consideration.
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The SHLCC took up the proposal in its 27" meeting held on 13.04.2012, under the
Chairmanship of the Hon'ble Chief Minister of Karnataka. The Committee
approved the proposal to establish IT park/Commercial with residential and
supporting facilities catering to the requirements of IT/ITES/BPO Industry in the
land situated at Tharahunase Village, Jala Hobli, Bengaluru North Taluk, Bengaluru
Rural District. In principle, the proposal provided for investment of Rs.4500
Crores, providing employment to about 3 Lakh people. SHLCC vide its approval
was also to provide the following infrastructural assistance. Land measuring 216
acres 4 guntas at Survey No.223/1 and 149/2 of Tharahunase Village, Bengaluru
Rural District was to be acquired by the KIADB and allotted to M/s. Summit
Developments Pvt. Limited as SUC while approving its proposal. The opinion of
the Principal Secretary, Department of Revenue was taken into consideration by
SHLCC, while approving the proposal. As per the opinion of the Revenue
Department, it was stated that "there is no violation either under Land Grant Rules
1969 or under the Land Reforms Act 1961. The subject land is in the green belt. Since,
the project is for 1.T Park (including Commercial and Housing), the project proponent
shall obtain permission/ clearances from the appropriate Authorities. Thereafter, to
obtain change of land use under the existing Acts/Rules from the appropriate
Planning Authority and thereafter to obtain approval from the Government"

The project proponent was to submit the consent for at least 80% of the extent of
land from the owners. The other normal conditions with respect to water, power,
environment and other statutory clearance were also indicated.

Thereafter, based on the proceedings of SHLCC, the State Government issued an
order dated 23.04.2012 to approve in principle, the proposal of M/s. Summit
Developers Pvt. Ltd to establish IT Park/Commercial with residential and
supporting facilities, catering to the requirements of SME Sector of IT/ITES/BPO
Industry project at Tharahunse Village, Jala Hobli, Bangalore North Taluk,
Bangalore District. The identical infrastructure facilities, incentives, and
concession as stated in the SHLCC meeting proceedings with similar conditions
was also provided and stipulated under the Government Order. That, by an
Addendum dated 28.5.2012, the Government Order dated 23.4.2012 was modified.
The following words were inserted.
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"identified area for the project was the only area suitable for the
development of the project as there was no suitable alternate land .
available in the vicinity for the project. K

Thereafter, by a communication dated 5.5.2012, the Karnataka Biotechnology and
Information Technology Services called upon M/s. Summit Developments Pyt.
Limited to sign the MOU for the purpose of the project in the Global Investors

Meet scheduled on 7" and 8" June 2012. The MOU dated 7.6.2012 was also signed

at the Global Investment Meet. In the meantime, on 9.5.2012, a communication :
was addressed to the KIADB by M/s. Summit Developments Pvt. Limited bringing (\
to its notice the payment of Rs.10,000/- as processing fee, with a request to
proceed with the acquisition.

In compliance of the conditions imposed by the SHLCC, as well as under the
Government Order dated 23.4.2012, the project proponent M/s. Summit
Developments Pvt. Limited obtained consent of the owners of the land by an
agreement dated 24.05.2011. Thereafter, consent letters from M/s.Southern
Paradise Stud and Developers Farm Private Limited, as well as Smt. Janakamani,
the land owners, were also addressed to the Special Deputy Commissioner,
KIADB, expressing consent for the acquisition.

That pursuant to this, the KIADB, issued Notification under Section 3(1), 1(3) and
28(1) of the KIADB Act. A demand was also addressed to the project proponent Cﬁ\
for payment of Rs.48,40,64,000/- towards 40% of the cost towards the acquisition % °
including the compensation payable. That, on payment of the said amount the
proceeding under Section 28(3) of the KIADB Act was undertaken. By an order
dated 7.3.2013, the Special Land Acquisition Officer, passed an order under
Section 28(3) of the Act ordering for issuance of final Notification under Section
28(4) of the KIADB Act.
That, by a communication dated, 8.3.2013, the KIADB required the project
proponent to get the clearance from BIAPPA since the lands in question, under
the development plan of the Bengaluru International Airport (BIAPPA) was in the
agricultural zone, before issuance of 28(4) Notification. The project proponent
replied to the said communication contending that issuance of the Notification
under Sections 3(1), 1(3) and 28 (1) of the KIADB Act, would automatically render
the subject land as an industrial area and therefore, the question of getting
32|Page

/‘I/

—



~<

~dq

G S008I0 §mo0E Qeesd
j)) oo, URE THUR WA DeRE BWIaD 478 HScdh SNV
4;51\'7-—‘ &

NATE

change of land use from agricultural zone to industrial zone would not arise. The
KIADB vide its communication dated 8.4.2013, reiterated the requirement to
obtain permission of BIAPPA for issuance of 28 (4) Notification, since the land is
classified as agricultural zone. The project proponent again responded vide his
communication dated 15.4.2013 contending that in view of the operation of law
on the issue, by issuance of Notification under sections 3(1), 1(3) and 28(1) of the
KIADB Act, the subject land would become an industrial area.

Thereafter, the Principal Secretary to Government, Department of Commerce and
Industries, issued a communication to the C.E.O & EM of the KIADB, directing him
to forward the draft 28(4) Notification to the Government forthwith, in view of
the orders passed under Section 28 (3). Thereafter it appears that the C.E.C & EM
of the KIADB has issued a demand to the project proponent for payment of
balance amount of Rs.73,34,303/-. The project proponent has made the said
payment by way of RTGS on 14.6.2013. Accordingly, in all, a sum of about Rs.121
Crore has been paid by M/s. Summit Developers Pvt. Limited to the KIADB
towards the compensation and acquisition expenses.

Thereafter, the file was placed before the Hon'ble Chief Minister, who was also
the Minister holding the portfolio of Industries, for the purpose of approving the
Notification under Section 28 (4)of the KIADB Act.

The matter was then referred to the learned Advocate General for his opinion
with regard to the requirement of change of land use with respect to the
acquisition of lands, which under the Master plan/Development Plan of the
Planning Authority is not classified for industrial use. The Advocate General vide
his opinion dated 21.11.2013 has opined as under:

11. In the above circumstances, in response to the query put to me, I opine
as under:- Even without resorting to the process of securing change of
land use under Section 14A of the KT and CP Act, it Is open to issue a
declaration under Section 3 of the KIAD Act if the following steps are
adhered to before doing so:

1. The Government should balance the requirements of both enactments
so as to provide an harmonious construction of both the statutes.
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2. Before a Notification under Section 3 (1) of the KIAD Act, the
Government should consider the fact that such a declaration would
result in change of land use.

3. There should be a clear indication of the application of mind to all
aspects of the matter relating to change of land use where the land is
to be declared as an industrial area as against the earlier earmarking
for a different purpose.

4. There should be a clear finding that development of such industry is
possible only in that area and that area alone is suitable for the
purpose and that there is no other alternative.,

If these steps precede the decision to notify under Section 3(1), then
the Notification under Section 3(1) of the Act would be legal and valid.

It can be seen from the opinion of the learned Advocate General, which is
rendered after referring to the various judgments pertaining to the issue, that the
issuance of declaration under Section 3 the KIAD Act would result in the change
of land use. However, the learned Advocate General to subscribe to the said view
subjected the issuance of 3(1) Notification to certain factors that should be taken
into consideration by the State Government including a finding that the
development of such industry is possible only in that area and that area alone is
suitable for the purpose and there is no alternative. He would also opine that the
Government should consider the fact that the declaration by way of Notification
under Section 3 (1) of the KIADB Act would result in change of land use.
Thereafter, the file was placed before the SHLCC again based on the opinion
rendered by the learned Advocate General. The SHLCC in its 34" meeting dated
4.3.2014 had opined that the project proponent must be advised to procure the
lands by obtaining permission under Section 109 of the Karnataka Land Reforms
Act and seek change of land use from the BIAPPA., Thereafter, based on the
representations made by the project proponent, the SHLCC on 27.3.2015 in its 37"
meeting decided to obtain opinion from the Revenue Department and the
BIAPPA.

The BIAPPA had opined that the land falls within agricultural zone under the
master plan and therefore, the establishment of the project for IT
park/Commercial with residential and supporting facility is not permissible. The
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Revenue Department vide its communication dated 28.6.2075, has opined that
the KIADB could not have proceeded with the acquisition without obtaining their
opinion.

In the meantime, the project proponent had moved a Writ Petition in
W.P.N0.32699/2015, before the High Court seeking for a direction to the State
Government to issue final Notification under Section 28(4) and complete the
acquisition proceedings at the earliest and execute the necessary deeds of
conveyance on completion of the acquisition. It was also prayed for payment of
compensation to the tune of Rs.39 Crore from the Government due to the delay
in completing the acquisition proceedings.

In the said writ proceedings, a submission was made by the Government, that
taking into account, the opinion of BIAPPA matter will be again placed before the
SHLCC for suitable decision. The SHLCC after deferring the decision for a few
times, decided in its 41° meeting on 5.10.2015, not to acquire the proposed lands
due to the reason mentioned therein. However, it also decided that in the interest
of encouraging investment in the State, the Government may allot alternate land
in one of the KIADB Industrial Area in and around Bangalore or the Company may
identify alternate land for the project for acquisition by the KIADB. The reasons
assigned by the SHLCC for coming to this conclusion is in the light of the opinion
of the Revenue Department, that if the activity in the land is changed to other
purpose, the said land has to revert back to the Government as per Section 110 of
the Karnataka Land Reforms Act. Further, the opinion of BIAPPA that the
proposed land is in agricultural zone, as per master plan and the proposed
industry cannot be established on agricultural land. On this basis, SHLCC decided
not to proceed further with the acquisition.

This decision of the SHLCC was conveyed to the High Court when the matter was
taken in Writ Petition N0.32699/2015 on 29.10.2015. The Hon'ble High Court after
taking into consideration, the decision of the SHLCC, the submission made by all
the parties to the writ proceedings, including the Government, and BIAPPA
ordered that it is unknown in law as to how the acquisition under the provision of
Karnataka Industrial Area Development Act 1966, the lands which is permitted to
be used as stud farm after an exemption is granted by the State under Section 107
of the Karnataka Land Reforms Act and the land falls within the green belt under
the Comprehensive Development Plan would violate the provision of the
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Karnataka Land Reforms Act 1961. The Court further felt that the SHLCC was
surrounded by opinion which was neither legal nor justifiable. The Court further
called for the files pertaining to the opinion rendered by the Revenue Department
as well as BIAPPA.

The Writ Petition was again taken up on 2.11.2015 on which date, the files as
directed by the Hon'ble Court were placed for its scrutiny. The Hon'ble Court after
perusing the files held that the note put up by the Head of Legal Cell does not
make any reference to the Notification of the State Government issued under
Section 3(1) of the KIAD Act 1966, declaring the area as industrial area, it also does
not take into account the authoritative pronouncement of the Hon'ble High Court
in M.S. Moses -Vs- State of Karnataka, observing that the KIAD Act overrides the
Karnataka Town and Country Planning Act 1961. In other words, what is not
forthcoming is that, though the land is put to use for Stud Farm, pursuant to an
exception under Section 107 of the .Karnataka Land Reforms Act 1961,
nevertheless such land when declared as an industrial area in terms of the
notification issued by the State, it is permissible for the State Government to
permit the change of land use from agriculture/stud farm to industrial purpose in
exercise of the powers under Section 14-A of the Karnataka Town and Country
Planning in the light of judgment in M.S. Moses case. The Hon'ble Court therefore,
observed that it is appropriate for the SHLCC to reconsider its decision in the 41
meeting dated 5.10.2015, in the light of M.S.Moses case. The Hon'ble High Court
also took notice of the submission of the learned counsel for BIAPPA made on
instructions of Principal Secretary, BIAPPA, that no opinion has been rendered, by
them and only the fact that the lands in question fall within the agricultural zone
under the comprehensive development plan has been brought to the notice of
the SHLCC and nothing more. The Hon'ble court therefore, directed that this too
not being an opinion rendered either against or in favour of the acquisition of
land, SHLCC would be well advised to redo its decision.

In view of the orders passed by the Hon’ble High Court, the matter was again
placed before the 42™ Meeting of SHLCC held on 04.01.2016. The SHLCC in the
said Meeting decided to reiterate the earlier decision taken in the 41st Meeting
held on 05.10.2015 and decided not to proceed further with the acquisition. The
committee also took notice of certain observations made by the Hon'ble High
Court with regard to the functioning of the Industries Minister and as well as
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highly placed officials. The Committee expressed its concern over the
observations made by the Hon'ble High Court and advised the chief Secretary to
request the Advocate General to attend the case personally and make a request
to the Hon'ble High court to expunge the remarks made in the order of the
Hon'ble High court. The State Government accordingly filed an Appeal in Writ
Appeal No.259 of 2016, challenging the order of the learned single Judge dated
29.10.2015 and the Appeal is pending adjudication. The Hon'ble High Court has
granted an interim order of stay, staying all further proceedings in Writ Petition
No0.32699 of 2015. It is necessary to mention here that the Writ Petition was listed
before the learned single Judge on 12.01.2016. On the said date, the State
Government submitted that the SHLCC has complied with the directions issued by
the Hon'ble High Court and the recommendation is placed before the State
Government which is yet to be considered and prayed for two weeks' time.

When the things stood thus, it appears that the project proponent made a
representation to the Chief Minister dated 08.02.2016, requesting to take
necessary steps with regard to issuance of Notification under Section 28(4) of the
Karnataka Industrial Areas Development Act.

The Hon'ble Chief Minister, on the said representation of the project proponent,
has noted, to obtain the opinion of the Advocate General and thereafter submit
the proposal. In the background of the aforesaid facts and circumstances, certain
legal issues arise for consideration.

It is a well settled preposition of law that the power of eminent domain to acquire
the lands is a sovereign power vested with the State. The provisions of KIAD Act
provide for exercise of this sovereign power of eminent domain for acquisition of
lands for industrial purpose. It is also well settled position that even Courts of Law
in the Country would normally not interfere with the exercise of power of
acquisition by the State unless it is actuated by mala-fides or is a colorable
exercise of power or is patently lacking in jurisdiction.

Insofar as exercise of power by the State Government under Section 28(4) of
KIAD Act is concerned, this issue is also no more res-Integra. The Hon'ble
Supreme Court has in catena of judgments held that even the Courts cannot
compel the State Government to complete the acquisition proceedings. The
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power of the Government while exercising its authority under Section 28 (4) of
the KIAD Act is purely discretionary and it is solely within the discretion of the
Government either to proceed with the acquisition or not. The present case is
therefore, no different.

The Hon’ble supreme court in the case of Jayamma and others vs. D.C. Hassan
reported in 2013 (7) SCC 554 has held that the Government cannot be compelled
to complete the acquisition proceedings. It is an admitted fact that the SHLCC has
approved the proposal of the project proponent and on the basis of the said
approval; the State Government has also issued Government order approving the
project. The KIADB has thereafter proceeded with the acquisition and issued
Notification under Sections 1(3), 3(1), Section 28(1) and Section 28(3) of the Act.
The approval of the proposal of SHLCC as well as the subsequent Government
Order. has taken into consideration the opinion of the Government by its
Department of Revenue dated 12.04.2012, wherein it is opined as under:- “There is
no violation either und.er Land Grant Rules, 1969 or under Land Reforms Act 1961 -
The subject land is in the Green Belt. since the project proposed is for IT Park
(including commercial and Housing), the proponent shall obtain permission/
clearances from the appropriate authorities. Thereafter, to obtain change of land
use under the existing Acts/ Rules from the appropriate planning authority and
thereafter, to obtain the approval from the Government". The State Government
thereafter issued an Addendum to its Government Order and held (the identified
area for the project was the only area suitable for the development of the project
as there was no suitable alternate land available in the vicinity of the project). It is
only thereafter, that KIADB has proceeded to issue the acquisition notification in
consonance with the approval of the SHLCC and the Government Order.

It is at the stage of issuance of Notification under Section 28 (4) of the KIAD Act,
the KIADB raised the issue of obtaining clearance from the BIAPPA, which is the
competent planning authority, since the land use under the Development Plan
was agricultural zone. To this demand made by the KIADB, the project proponent
has responded that the issuance of Notification under Sections 3(1), 1(3) and 28(1)
of KIAD Act would automatically render the lands as Industrial lands and
therefore, no such clearances from the BIAPPA would be required. The KIADB has
thereafter prepared the draft 28(4) Notification and forwarded the same for
approval of the Government.
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The State Government, in view of the query raised by the KIADB with regard to
the land use, has placed the same before the SHLCC. The SHLCC has sought for an
opinion of the Advocate General on the issue. The Advocate General has opined
that before the Notification under Section 3(1) of the KIAD Act, the Government
should consider the fact that such a declaration would result in the change of land
use. He has also opined that there should be a clear finding that the development
of such Industry is possible only in that area and that area alone is suitable for this
purpose and there is no other alternative. In the present case, 3(1) Notification
has already been issued on 31.12.2012. The Addendum of the earlier Government
dated 28.05.2012, shows that the identified area for the project is the only area
suitable for the development of the project and there is no suitable alternate
land. Further, the KIADB, which raised the query with regard to the existing land
use under the CDP of the proposed land for acquisition has, after the replies
furnished by the project proponent, prepared the draft Notification under Section
23(41and forwarded it to the State Government.

The SHLCC, after receiving the opinion of the Advocate General, has advised the
project proponent to procure the land by obtaining permission under the KLR Act
and thereafter, seek a change of land. use from the BIAPPA. However, based on
the representations made by the project proponent, the SHLCC in its 37th
Meeting decided to get opinions from the Revenue Department and BIAPPA. The
BIAPPA had opined that the lands in question fall in the agricultural zone under
the Master Plan and therefore, the establishment of the project for IT Park /
commercial with residential and supporting facilities is not permissible. The
Revenue Department has opined that the KIADB could not have proceeded with
the acquisition without obtaining its opinion.

Firstly, insofar as the opinion of the BIAPPA is concerned, it is not an opinion
either in favour or against the acquisition of the land as admitted by them before
the Hon'ble High Court in the proceedings in writ Petition No0.32699 of 2015. It s
only a statement of fact which is well within the knowledge of the SHLCC as wvell
as the acquiring authority - KIADB and the State Government. The approval
granted by the SHLCC for the project and the Government order approving the
project would very clearly stipulate the requirement of the project proponent to
obtain the change of land use. Therefore, whatever may be usage of the land
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under the CDP, the same could not have influenced the decision of the SHLCC or
the State Government in approving the project and providing for infrastructure
towards putting up the project by acquiring the lands in question.

Itis a settled position of law in view of the judgments of the Hon’ble High Court in
the case of Kulkarni H.G. Vs. Asst. Commissioner, Beluru reported in 1978 (1) KLJ
290 and the case of M.V. Moses Vs. State of Karnataka reported in ILE 1991 KAR
770 that the provisions of the KIAD Act, which is the subsequent legislation, has
an overriding effect over the provisions of the Karnataka Town and Country
Planning Act. Even otherwise, the project itself has been approved subject to the
project proponent obtaining the change of land use; the existing land use being in
the agricultural zone could not have therefore come in the way of the
Government continuing with the acquisition process pursuant to the approval
granted by it for the project.

Insofar as the opinion of the Revenue Department is concerned, the same is by
way of communication addressed by the Under Secretary to the Dept. of
Revenue. Very strangely, the opinion proceeds on the basis that the lands in
question are vested with the State Government and therefore the acquisition
could not have been proceeded with by the KIADB without the opinion of the
Revenue Department. There is nothing in the record to show how these lands are
vested with the State Government nor is there anything to show as to how the
Revenue Department which had very clearly opined at the time of the approval by
the Government that there is no violation of the Karnataka Land Revenue Act and
Karnataka Land Reforms Act has now made this U-turn. The earlier opinion has
been rendered by the Principal Secretary based on the report of the Deputy
Commissioner. The entire action of the SHLCC and the State Government is based
on this opinion of the Revenue Department. Even assuming that the lands in
question have for some reason vested with the State Government, even then, it
would not be a ground for not proceeding with the acquisition. The issue then
would only be as to who is entitled for the compensation for acquisition of lands.
That further the Hon'ble High Court, while examining the opinion of the Revenue
Department in W.P.N0.32699/2015 has very clearly observed that its opinion does
not take in to consideration the issuance of acquisition notification by the KIADB
and t is implication. In any event, the proposal when it was approved by the
SHLCC and while issuing the Government Order approving the project has taken
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into consideration the opinion of the Revenue Department dated 12.04.2012 and
therefore, it is factually incorrect to state that the opinion of the Revenue
Department was not obtained before proceeding with the acquisition of the
lands.

In view of the fact that the proposal has been approved by the State High Level
Clearance Committee, which is a statutory body created under the provisions of the
Karnataka Industries Facilitation Act 2002, on 13.04.2012 and the State Government
has issued the Government Order way back in the year 2012 itself, coupled with the
fact that the project proponent has deposited a sum of Rs.121 Crores in the year 2013
and there being nothing on record to show the violation of any law and the project
in any event being subject to obtaining change of land use if any, is required and has
been proceeded with after obtaining the opinion of the Revenue Department seen
with the fact that the power of the State Government under Section 28(4) of the
KIAD Act, being absolutely discretionary and vested with it to be exercised without
any interference by any agency including Courts of law, it is open for the State
Government to take a decision for issuance of the Notification under Section 28(4) of
the KIAD Act, if it is of the opinion that the lands are required for the purpose of the
project as contemplated under Section 28(4)of KIADB Act. Opined accordingly.

»  The Hon’ble Court vide Order dated 26.04.2016 has given direction, as mentioned
below:

“Sri. A.S. Ponnanna, the learned AAG submits that, the matter is under
active consideration of the Hon’ble Chief Minister along with certain
opinion of the learned Advocate General. The learned Counsel requests
time till 1 June of 2016 to make his submissions. List on 1.06.2016.”

»  The subject was placed before the 44" SHLCC meeting held on 25.05.2016 and the
decision is mentioned below:

“The Committee opined that the Government has already made its submission
before the Hon’ble High Court and the Hon’ble High Court may decide the matter”.

»  The Government vide letters dated 31.05.2016 and 21.07.2016 informed the decision
of the 44" SHLCC meeting held on 25.5.2016 to the Advocate General, High Court
of Karnataka and requested to appear personally before the Hon’ble Court and
defend the decision of the SHLCC.
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> The Hon'’ble Court vide Order dated 13.01.2017 has given direction to the
Government and the gist of the order is mentioned below:

“In the light of the judgment of this Court in the case of M.S. MOSES Vs. STATE OF
KARNATAKA - ILR 1991 KAR 770 and the judgment of the Apex Court in the case
of BHAGAT SINGH Vs. STATE OF U.P. & OTHERS —-(1992) 2 SCC 384, there is
absolutely no justification on the part of the State Government to insist for
securing change of land use once preliminary notification was issued under
Section 28(1) of the Act preceded by declaration of the area as industrial area by
issuing notification under Section 3(1) of the Act. It is also necessary to notice f\
here that there was no justification on the part of the State Government in taking
a stand that Section 107 of the Karnataka Land Reforms Act, 1961 read with Rule
38-A of the Karnataka Land Reforms Rules, 1974 were applicable to the lands in
question. A perusal of Section 107(1)(v) of the Karnataka Land Reforms Act makes
it clear that subject to provisions of Section 110, nothing in the Act, except Section
8, shall apply to lands used for stud farms as were in existence on 24th day of
January, 1971 and approved by the State Government, subject to such rules as
may be prescribed. It is necessary to notice here that approval for use of land for
stud farm was granted in terms of conditions laid down under Rule 38-A of the
Karnataka Land Reforms Rules. There is prohibition for diversion of such land
granted for stud farm for any other use. This has nothing to do with such land
used for stud farm, if it is acquired by the State Government. The State
Government had the power to issue notification directing that such lands shall m
not be exempt from the operation of provisions of Land Reforms Act. However,
in the wake of Section 47 of KIAD Act which provides for overriding effect over
any other provisions inconsistent with the provisions of the Act contained in any
other law, there was absolutely no justification for the State Government to
entertain any such doubt or confusion in its mind by referring to the provisions of
Karnataka Land Reforms Act.

Thus, it has to be stated that although there was no impediment for the State
Government to proceed to issue final notification, the same was delayed and the P
delay has indeed prejudiced the petitioner-Company.

It is necessary to notice here that on 01.06.2013, the State Government has
already taken a decision to call for draft copy of final notification to be published
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under Section 28(4) of the Act from the KIADB as is evident from Annexure-W. It
is also seen from the said correspondence dated: 01.06.2013 that enquiry under
section 28(3) had been already held. Learned Senior Counsel representing KIADB-
Sri K.Shashikiran Shetty, brings to the notice of the Court that on 17.06.2013 draft
notification to be published under Section 28(4) along with proceedings under
Section 28(3) were forwarded to the State Government.

Therefore, in the light of the findings recorded herein above, what is required to
be done by the State Government is to issue final notification. As the State
Government is not justified in delaying issuance of final notification on the twin
grounds pleaded namely, absence of change of land use obtained and the
absence of permission under Section 109 of the Karnataka Land Reforms Act, a
direction deserves to be issued to the State Government to issue final notification
without further loss of time. Issuance of such a direction is necessitated because
petitioner has altered its position to its detriment by depositing cost of acquisition
way back in the year 2012-13 to the tune of Rs. 121 crores. Hence, any further delay
in proceeding with the acquisition would result in recurring loss to petitioner and
its rights will be seriously affected.

Hence, the following order:
These writ petitions are partly allowed.

A direction is issued to the State Government to issue final notification under
Section 28(4) of the Act within a period of one month from the date of receipt of a
copy of this order. Respondent-authorities shall expedite all further actions that are
required to be taken in the matter in accordance with law without causing further
delay in the matter.

In view of the relief granted above, grant of reliefs regarding compensation and cost
is unnecessary”.

»  The file was referred to Law Department to give opinion on the directions of the
Hon'ble High Court and the Law Department vide endorsement No.
Law/52/T/OPN/2017, dated 06.04.2017 has provided the following opinion:
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“In view of the orders issued by Hon’ble High Court of Karnataka in W.P. No.
32699/2015 and W.P. No. 33074-75/2013 (LA-KIADB), AD has solicited opinion of the Law
Department in respect of issuing of a notification under Sec. 28(4) of KIAD Act 1966.

The Hon’ble High Court of Karnataka in W.P. No. 32699/2015 and W.P. No.33074-
75/2013 (LA-KIADB) directed the State Government to issue final notification under
Sec. 28(4) of the Act within a period of one month from the date of receipt of copy of
its order. It appears that, AD has not chosen to file Writ Appeal against the said order.
If AD has chosen not to go in appeal against the orders of the Hon’ble High Court of
Karnataka, the AD is duty bound to implement the said order by issuing a final
notification under Sec. 28(4) of KIAD Act 1966 at the earliest. It appears that, more
than two month have lapsed since the date of judgment of the Hon’ble High Court, it
is advisable for the AD to implement the orders of the High Court without causing
further delay.”

The file was referred to Advocate General of Karnataka to give opinion on the
directions of the Hon’ble High Court and the opinion of Advocate General for
Karnataka vide letter No. Cl 18 SPQ 2013, dt: 18.4.2017 is as follows:

By the note at para 333, Opinion is sought on — whether the Order made in
W.P. No. 32699/2015 dated 13.1.2017 is erroneous and, needs to be
questioned/appealed against by way of a Writ Appeal or whether to comply
with the Order and take effective steps, as per the directions of the Hon’ble
High Court?

The preceding paragraphs of para 333 set out in detail, the historical
background and, the various developments leading to and, during the
pendency of the Writ Petition. The Hon’ble High Court, on final hearing, has
allowed the Writ Petition of Summit Developers Pvt Ltd; directing the State
Government to issue the Final Notification, under Section 28(4) of the KIADB
Act, within a period of one month from the date of receipt of copy of the
order.

The Hon'ble High Court has recorded a finding that there was no legal
impediment for the State Government to proceed to issue Final Notification
and there has been considerable delay; causing prejudice to the Petitioner —
Company. On the legal issues arising; as to whether it was required if a ‘prior
conversion’ before acquisition and, as to whether it is a matter under which
permission is required to be taken under Section 109 of Karnataka Land
Reforms act, it has held in favour of the Petitioner.
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It may be mentioned that, even though certain doubts were expressed and
examined in detail by the Government as to the legality of the acquisition by
the Board, in respect of this land, which was subject matter of certain
permissions under Section 107 of the Land Reforms Act and; as to the
necessity for ‘seeking conversion of the land’ before the acquisition process
could be commenced, there were Opinions pointing out to the legal position
and; advising that Government could proceed to take steps to notify under
Section 28(4) of the Act.

It is un-necessary to go into the details of the same and; this opinion may
please be read, in the light of the opinions of the then Advocate General dt:
21.11.2013 and; a further opinion rendered by me on 21.3.2016.

Even though the SHLCC had time and again deliberated on the
“appropriateness” of accepting the stand of the Petitioner on the legal
issues; on seeking a clear opinion on all aspects and; the factual background
of the case explained, Government had been advised by me to consider
proceeding further with issuance of Notification under Section 28(4) of the
Act.

Even thereafter, when the matter was considered before the SHLCC it had
recorded and directed this office to request the Court to decide the case on
merit. Accordingly, the case having been heard on merits; now by an Order
dt: 13.1.2017 High Court has allowed the Writ Petition and has directed the
Government to proceed with issuance of final notification, under Section
28(4) of the KIADB Act.

| have gone through the judgment, legal contentions noticed and decided by
the Court therein. The judgment has pointed out to the authoritative
pronouncements of the Courts, to substantiate its view that there is no legal
impediment to proceed to issue Section 28(4) notification, further observing
that, there is indeed considerable delay causing hardship to the petitioner.

The decision rendered by the Court are in tune with the advise that had been
rendered on the queries raised for their opinions, by the Advocate Generals,
rendered on 21.11.2013 and 21.3.2016 respectively.

Under the circumstances, | am of the view that, no further useful purpose

would be served, in seeking to pursue this matter by way of filling a Writ

Appeal; as the issues decided are all covered by the authoritative
ronouncement of the Courts.
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Wherefore, in response to the ‘query’ posed under para 333, | am of the
considered view that; Government should ‘proceed’ to issue “final
notification’ under Section 28(4) of the Act, expeditiously.

I have seen the noting in the file, which contemplates placing of the matter before the
SHLCC once again; which may be not be necessary in the light of the fact that, writ
issued is ‘directing the State Government’ to issue a final notification under Section 28(4)
of the Act. Even if, the matter is to be placed before the SHLCC, it is required to merely
‘note’ the judgment rendered and, approve the course of action, suggested under this
opinion for issuance of a notification under Section 28(4) of the KIADB Act 1966. Opined
accordingly.
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* Implementation of Minimum Alternative Tax (MAT) and Dividend Distribution
TAX (DDT) on all SEZ units and developers by Government of India resulted in
non-interest to up units in SEZ Areas.

* SEZhave contested the decision of GOl in the Hon’ble Courts and the cases are
at different stages and awaiting the outcome.

* The SEZ scheme has not been successful in Manufacturing Sector.
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e This SEZ was approved in the 1™ HLCC meeting held in 2007 in 250 acres of land
in Hassan Industrial Area. Formal approval of GOI to the SEZ was also obtained
in 2008. KIADB gave possession of 250 acres of land, and the SEZ was notified
by GOl in 2010.

o For various reasons, the SEZ has not been successful and the project
proponents want to come out of SEZ with an intention to establish a Private
Industrial Park under Domestic Tariff Area in the allotted 250 acres of land.

o KIADB has to give concurrence for the above mentioned proposal for
establishment of Private Industrial Park and for de-notification of SEZ in Hassan
Industrial Area.
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o Inspite of having the possession of land since 2008 and having given
commitment to state Govt to develop SEZ, the concerned allottee has not
shown any interest to develop industry. Thus, the purpose of acquiring the land
for industry gets defeated.

o The present proposal of developing a private Industrial Area under domestic
tariff within KIADB Industrial Area is not appropriate. KIADB land cannot be
apportioned for a private industrial area. There is no such precedence and
legality of such an action also needs to be checked. In fact, the land should be
resumed, as per rules and KIADB should develop Industrial area on its own, to
promote industrial growth in Hassan. There is a good potential for developing
textile ancillary units or garment industries in that area due to presence of M/s
Himmat Singhka.
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1. M/s RNT Engineering Pvt. Ltd., 15 acre of land to set up Patient Monitors & fluid
Warmers - manufacturing, warehousing and support facilities.

2. M/s Opto Cardiac Care Ltd., 15 acre of land to set up various kinds of Patient
Monitors for cardiology - manufacturing, warehousing and support facilities.

3. M/s Devon Innovations Pvt. Ltd., 10 acre of land to set up Urinary Catheters and
Closure devices- manufacturing, warehousing and support facilities.

4. M/s Ormed Medical Technology Limited, 10 acre of land to set up Hip & Knee
Joints — manufacturing, warehousing and support facilities.

5. M/s Opto Eurocor Healthcare, 15 acre of land to set up Cardiac Stents, Balloons
& Stent Components - manufacturing, warehousing and support facilities.
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